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MINISTRY OF LAWAND JUSTICE
(Legislative Department)

New Delhi, the 23rd April, 2013/ Vaisakha 3, 193 5 (Saka)

. The foHowmg Act of Parliament received the assent of the President on the
22nd April, 2013, and is hereby published for general information:-

< THIE SEXUAL HARASSMENT OF WOMEN AT WORKPLACE
(PREVENTION, PROHIBITION AND REDRESSAL) ACT, 2013
(No. 14 or 2013)
2ond April, 2013
AnActio provide protection against sexual harassment of women at workplace
and for the prevention and redressal ol complaints of sexual harassment and
for matters connecled therewith or incidental thercto.

WhERLAS sexuabharassment results in violation of the fundamental rights of a woman
1 equality under articles 14 and 15 of the Constitution of india and her right 1o 1ife and 1o live
with dignity under article 21 of the Constitution and right to practice any profession or to
carry on any occupation, trade or business which includes a right to a safe envireament fre
from sexual harassinent;

Axn wHEREAS the protection against sexuai harassment and the right to work with
dignity arc universally recognised human rights by international conventions and instriments
suclias Convention on the Elimination ofall Forms ofl’)iscrim ination against Women, which
has been ratified on the 25th Junc‘ 1993
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Be: it enacted by Parliament in the Sixtyiourth Year of the Republic of India as follows:---

CHAPTER

PreLivivary
Short title, L (/) This Actmay be called the Sexual Harassment of Women at Workplace (Prevention,
extent and Prohibition and Redressal) Act, 201 3.
commencement

(2) it extends to the whole of India.

{3) t1shall come into force on such date as the Central Government may, by notification
in the Official Gazette, apnoint.

Definitions 2. In this Act, unless the context otherwise requires, --
(4) “aggrieved woman™ means—-

(¢) in relation to a workplace, a woman, of any age whether employed or
not, who alleges to have been subjected to any act of sexual harassment by the
respondent;

(41} in relation to a dwelling place or house, a woman of any age who is
employed in such a dwelling place or house;

(b) “appropriate Government” means-- -

(4} in rclation to a workplace which is esiablished, owned, controlled or
wholly or substantiaily financed by funds provided dircctly or indirectly

() by the Central Government or the Union territory administration,
the Central Government;

(8) by the State Government, the State Govemnment;

(#) in relation to any workplace not covered under sub-clause (/) and
falling within its tertitory, the State Government;

3

() “Chairperson™ means the Chairperson of the Local Complaints Committee
nominated under sub-scction (/) of scctjon 7; .

(d) “District Officer” means an officer notified under section 5

(e) “domestic worker” mcans a woman who is employed to do the household
work in any houschold for remuneration whether in cash or kind, either directly or
through any agency on a temporary, permanent, part time or full time basis, but does
not include any member of the family of the employer;

(/) “employce™ means a person employed at a workplace for any work on regalar,
temporary, ad hoc or daily wage basis, either dircetly or through an agent, including a
contractor, with or, without the knowledge of the principal employer, whether for
remuneration or not, or working on a voluntary basis or otherwise, whether the terms
of employment are express or implied and includes a co-worker, a contract worker,
probatianer, trainec, apprentice or called by any other such name;

(g) “employer” means--

(#) in relation to any department, organisation, undertaking, establishment,
enlerprise, institution, oftice, branch or unit of the appropriate Government or a
local authority, the head of that department, organisation, undertaking,
establishment, enterprise, institution, office, branch or unit or such other uffice:
as the appropriate Govern calauthority, as the case may be, may by

/Io/
&

der sub-clause (3), any person
and control of the work pince.

Bivacts
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fxplanation.-- For the purposes of this sub-clause “management”
includes the person or board or committee responsible for formulation and
administration of polices for such organisation:

(#i) in telation to workplace covered under sub-clauscs (N and (i, the
person discharging contractual obligations with respect to his or her employecs;

(iv)inrelation to & dwelting place or hoise, a person or a houschold who
cmploys or benefits from the employment of domestic worker, irrespective of the
number, time period or type of such worker croployed, or the nature of the
employment or activities performed by the domestic worker;

{A) “Internal Committee” means an Internal Complaints Committee constituted
under section 4;

(1) *Local Committee” means the Local Complaints Committee constituted under
seclion 6;

(/) “Member”™ meins a Member of the Internal Cormnmittee or the Local Committee,
as the case may be;
(k) “prescribed” means prescribed by rules made under this Act;

(/) “Presiding Officer” means the Presiding Officer of the Internal Complainty
Committee nominated under sub-scction (2) of section 4;

(1) “respondent™ means a person against whom the agpricved woinan has made
a cotnplaint under section 9;

(n) “sexual harassment” includes any one or more of the following unwelcome
acts or behaviour (whether directly or by implication) namely:—

(/) physical contact and advances; or

(/i) a demand or request for sexual fa‘vours; or

(7ifymaking sexuaily coloured remarks; or

(/v) showing pornography; or .

(v) any other unwelcome physical, verbal or non-verbal conduct of sexual
nature;
{0)“workplace™ includes -

(/) any department, organisation, undertaking, establishment, enterprisc,
institution, office, branch or unit which is established, owned, controlicd or
wholly or substantially financed by funds provided dircctly or indirectly by the
appropriate Government or the Jocal authority or a Government company or a
corporation or a co-opcrative society;

(iiy any privale sccior organisation or a privalc venture, undertaking,
enterprise, institution, establishment, socicty, trust, non-governmental
organisation, unit or service provider camrying on commercial, professional,
vocational, educational, enlertainmental, industrial, health services or financial
activities including production, supply, sale, distribution or service;

(/i) hospitals or nursing homes;

(iv)any sports institute, stadium, sports complex or competition or games
© venue, whether residential or not used for training, sports or other activities
relating thereto;

yyee arising out of or during the course of
vided by the employer for undentaking

(v}any plac
eimployment inciyf
such joumey;
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(v} a dwelling place or a house,

() “unorganised sector” in relation to a workplace means an enterprise owned
by individuals or sclf-cmployed workers and engaged in the production or sale of
gouds or providing service of any kind whatsoever, and where the enterprise employs
workers, the number of such workers is less than ten. - ;

3. (1Y No woman shall be subjected to sexual harassment at any wdrkplacn\

(2) The tollowing circumstances, among other circumstances, if' it occurs or is persent
n relation to or connected with any act or behaviour of sexual harassment may amount to
sexual barassment: —
{7} implied or explicit promise of preferential treatment in her employment: or
(i) inplied or explicit threat of detrimental treatment in ber employment; or
(#if) implicd or explicit threat about her present or future employment status; or
() interference with her work or ereating an intimidating or offensive or hostile
work environment for her; or

(v) humiliating treatment likely to affect her health or safery.
CHAPTER
CoNnsrrynion or INTERNAL COMPLAINTS COMMITTEE

4. (1) Lvery employer of a workplace shall, by an order in writing, constitutc a Commitice
1o be known as the *Internat Complaints Committee’™:

Provided that where the offices or administrative units of the workplace are located at
difterent places or divisional or sub-divisional level, the Internal Committee shall be constituied
at all administrative units or offices.

(2) The laternal Commitiee shall consist of the following members to be nominated by
the cmployer, namely: -
(a) a Presiding Gfficer who shall be s woman employed at a senior level at
workplace from amongst the cmployces:

Provided that in case a senior level woman employee is not available, the
Presiding Officer shall be nominated from other offices or administrative units of the
workplace referred to in Sub-section (/):

Provided further that in case the other offices or administrative units of the
workplace do not have a senior Ievel woman employee, the Presiding Officer shall be
nominated from any other workplace (,f the same employer or other department or
organisation,

(6) not less than two Members trom amongst employees preferably commited
to ihe cause of women or who have had experience in social work or have legal

knowledye;
() one member from amongst non-govermmental organisations or associations

committed to the cause of women or a person familiar with the issues relating to sexual
harassrent:

Provided that at least one-half of the total Members so nominated shall be women.

(3) The Presiding Officer and every Member of the Tnternal Committee shall hold office
for such period, not exceeding three years, from ate of their nomination as may be
specificd by the employer. of Tec
spec ) ploy /;,,0/

mental organisations or
ceedings of the lnternal

(1Y I'he Member appointed from a
associations shall be paid such fees or allo Q
Commitce, by the employer. as mity be pr %r
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(5) Where the Presiding Officer or any Member of the Internal Committee.- -
(@) contravcnes the provisions of section 16; or

(h) has been convicted for an offence or an inquiry inte an offence under any law
(or the time heing'in force is ‘pending against him: or

~(e)-he-has been-found guilty in any disciplinary praceedings ot a disciplinary
pr mudmg i5 peuding against him; or

(ef) hiss 56 abused his position as to render his continuance in office prejudicial
to the public interest,

such Presiding Officer or Member, as the case may be, shall be removed from the Committee
and the vacancy so created or any casual vacancy shall be filled by fresh nomination in
accordance with the provisions of this section,

CHAPTER NI
ConstruTion oF Locat CoMrLANTs CoMMITTE:

5. The appropriate Government may notify 2 District Magistrate or Additional District
Magistrale or the Collector or Deputy Collector as a District Officer for evéry District to
exercise powers or discharge functions under this Act.

6. (1) Every District Officer shall constitute in the district concerned, a committee to be
known as the “Local Complaints Committee™ to receive complaints of sexual harassmen!
from cstablishments where the Internal Complaints Committee has not been constituted duc
to having less than ten workers or if the. complaint is against the employer himself. )

(2) The District Officer shall designate one nodal officer in every block, taluka and
tehsil in rural or tribal area und ward or municipality in the urban arca, to receive complaints
and forward the same to the concerned Local Complaints Committee within a period of
seven days.

(3) The jurisdictiaa ofthe Local Complaints Committee shall extend io the arcas of the
district where it is constituted.

7. {1} The Local Complaints Committee shall consist of the following memburs to bhe
nominated by the District Officer, namely:- -

(a} a Chairperson to be nominated from amongst the eminent women in the field
of social work and commited to the causc of women:

(b) one Member 1o be nominated from amongst the women working in block,
taluka or tehsil or ward or municipality in the district;

(¢) two Members, of whom at least one shall be a woman, 10 be nominated from
amongst such non-governmental organisations or associations committed 1o the cause
of women or a person familiar witly the issucs relating to sexual harassment, which may
be preseribed:

Provided thatat least one of the nominees should, preferably, havea background
infaw or fepal knowledge:

Provided (urther that at least one of the nominces shall be 1 woman belonging to
the Scheduled Castes or the Scheduled Tribes or the Other Backward Classes or
minority community notified by the Central Government, fram time to time:

(d) the concerned oflicer dealing with the soc:al welfare or women and child

mittee shall hold office for

sich p(,nod nol uccodmu thrcu years g.b ointment as may be specified

by the District Offcer.
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(.3) Wherc the Chairperson or any Member of the Local Complaints Committee - -
{a) contravenes the pmvmons of section 16; or

(H) has been convu.tcd {or an offence or an inquiry into un offence under any law
for the time being in lorce is pending against him; or

(¢) has been found guilly in any disciplinary proceedings or a disciplinary
proceeding is pending against him; or

(/) has so abused his position as to render his continuance in office prejudicial
to the public interest,

such Chairperson or Member, as the case may be, shall be removed from the Commitiee and
the vacancy so ereated or any casuat vacaacy shall be filled by fresh nomination in accordance
with the provisions of this section.

{-?) The Chairperson and Mcmbers of the Local Committee other than the Mcembers
nominated under clauses () and (d) of sub-section (/) shall be cntitled to such fces or
allowances for holding the proceedings of the Local Committee as may be prescribed.

8. (/) The Central Government may, alter duc appropriation made by Parliament by Jaw
in this behalf, make to the State Government grants of such sums of money as the Central
Government may think fit, for being utilised for the payment of fees or allowances referred 1o
in sub-scction (4) of section 7.

(2) The State Government may set up an agency and transfer the grants made under
sub-section (/) to that agency.

(3) The agency shall pay to the Distriet Officer, such sums as may be required for the
payment of fees or allowances referred to in sub-section () of scction 7.

{4} The accounts oflhc agency referred ta in sub-scition (2) shall be maintained and
audited in such manner as may, in consultation with the Accountant General of the State, be
prescribed and the person holding the custody of the accounts of the agency shall furnish,
1o the State Government, before such date, as may be preseribed, its audited copy of accounts
together with auditors” report thercon.

CHAPTERIY
COMPLAINT

9. (1) Any aggricved woman may make, in writing, a complaint of sexual harassment at
workplace to the Internal Committee if so constituted, or the Local Committee, in case it is not
so constituted, within a period of three months from the date of incident and in casc of 4
series of incidents, within a period of three months from the date of last incident:

Provided that where such complaint cannot be made in writing, the Presiding Officer or
any Member of the Internal Committee or the Chairperson or any Member of the Local
Committee, as the case may be, shall render all reasonable assistance o the woman for
making the complaint in writing:

Provided further that the Internal Committee or, as the casce may be, the Local Commitlee
may, for the reasons 1o be recorded in writing, extend the time limit not exceeding three
months, if it is satisficd that the circumstances were such which prevented the woman from
filing a complaint within the said period.

(2) Where the aggrieved woman is un.sblc to make o complaint on accoum of her
ph)’slb.ﬂ or mbmal mt‘;lpauly or death or othenyia «wJggal heir or such other person as
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Provided that no monetary settlement shall be made as a basis of conciliation.

(2) Where aseltlement has beep arrived at under sub-section (1), the Internal Committee
or the Local Committee, as the case may be, shall record the scttlement so arrived and
forward the same to the employer or the District Officer (o take action as specified in the
recommendation. '

(3) The Internal Commitice or the Local Committee, as the case may be, shall provide
the copies of the settlement as recorded under sub-section (2) 10 the aggrieved woman and
the respondent,

() Where a settlement is arrived at under sub-section (1), no further inquiry shall be
conducted by the Intemal Commiiitee or the Local Committee, as the case may be.

11. (/) Subject to the provisions of section 10, the Intermal Committee or the Local
Committee, as the case may be, shall, where the respondent is an employee, proceed to make
inquiry into the complaint in accordance with the provisions of the scrvice rules applicable
to the respondent and where no such rules exist, in such manner as may be prescribed or i
case of a domestic worker, the Local Committee shall, if prima Jacie case exist, forward the
complaint to the police, within a period of seven days for registering the case under section
509 of the Indian Penal Code, and any other relevant provisions of the said Codc where
applicable:

Provided that where the aggricved woman informs the Internal Committee or the l.ocal
Committee, as the case may be, that any term or condition of the scttlement arrived at under
sub-section (2} of scction 10 has not been complied with by the respondent, the Internal
Committec or the Local Committee shall proceed to make an inquiry into the complaint or, as
the case may be, forward the complaint to the police:

Provided funther that where both the partics are employees, the partics shall, during
the course of inquiry, be given an oppertunity of being heard and a copy of the findings shall
be made available to both the parties enabling them to make répresentation against the
findings before the Commitice.

(2) Notwithstanding anytiring contained in scction 509 of the Indian Penal Code, the
caurt may, when the respondent is convicted of the offence, order payment of such sums as
it may consider appropriate, to the aggrieved woman by the respondent, having regard to the
provisions of scction 15.

(3) For the purposc ol'making an inquiry under sub-section (/), the Internal Cornmittee -

or the Local Commiltee, as the case may be, shall have the same powers as are vested in a
civil court under the Code of Civil Procedure, 1908 when trying a suit in respect of the
following maters, namely:--
(ar) summoning and enforcing the attendance of any person and examining him
on ouath;

{b) requiring the discovery and production of documents: and
(¢) any other mattcr which may be prescribed.
(#) The inguiry under sub-section (/) shall be completed within a period of ninety
days. '

CHAPTERY

IRQUIRY INTO COMPLAINT

BA-4 written request made by the aggrieved

REter e the case may be, may recommend

A
)
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(B) grant leave 10 the aggrieved woman up to a pertod of three months: or
N N N . . e *
(¢} grant such other relsef to the aggricved woman as may be prescribed.

(2) The leave granted to the-aggrieved woman under this section shall be in addition to
the Jeave she would be otherwise entitled.

(4).On the recommendation of the Internal Committee or the Local Committee, as the
casc may be, under sub-section (/). the employer shall implement the recommendations
made under sub-section (/) and send the report of such implementation to the Internal
Committee or the Local Committee, as the ease may be.

13. (1) On the completion of an ingquiry under this Act, the Internal Committee or the
Local Comunittee, as the case may be, shall provide a report of its findings to the employer, or
as the case may be, the District Officer withina period of ten days from the date of completion
of the inquity and such report be made available to the concemned parties,

(2) Where the Internal Committee or the Local Committee, as the casc may be, arrives
at the conclusion that the allegation against the respondent has not been proved, it shall
recommend to the employer and the District Officer that no action is required to be taken in
the matter.

(3) Where the Internal Committee or the Local Comunittee, as the case may be, arrives
al the conclusion that the allegation against the respondent has been proved, it shall
reconunend to the employer or the District Officer, as the case may be---

(/) to take action for sexval harassment as a misconduct in accordance with the
provisions of the service rules applicable to the respondent or where no such service
rules have been made, in such manner as may be prescribed;

(i) to deduct, notwithstanding gnything in- the service rules applicable to the
respondent, from the salary or wages of the respondent such sum as it may cansider
appropriate 1 be paid to the aggrieved woman or to her legal heirs, as it may determine,
in accordance with the provisions of section 15: '

Provided that in case the employer is unable to make such deduction from the
salary of the respondent due 1o his being absent from duty or cessation of employment
it may direct 1o the respondent to pay such sum to the aggrieved woman;

Provided further that in case the respondent fails to pay the sum referred to in
clause (if), the Internal Commitice or, as the case may be, the Local Committee may
forward the order for recovery of the sum as an arrear of Jand revenue to the concemed
District Officer.

{) The employer or the District Officer shall act upon the recommendation within sixty
days of sts receipt by him,

4. (1) Where the Internal Committee or the Local Committee, as the case may be,
arrives ata conclusion that the allegation against the respondent is malicious or the aggrieved
woman or any other person making the complaint has made the complaint knowing it to be
false or the aggrieved wanun or any other person making the complaint has produced any
forged or misieading document, it may recommend to the employer or the District Officer, as
the case may be, 1o take action against the woman or the person who has made Lhe complaint
urler sub-section (/) or sub-section (2) of section 9, as the case may be, in accordance with
the provisions of the service rules applicable to her or him or where no such service rules
exist, in such manner as may be prescribed:

qinant shatl be established
. before any action is

Provided further that the malicious ir
after an inquiry in accordance with th
recommended
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{2) Wihere the Internal Committee or the Local Committee, as the case ma ¥ be, arrives
at a conclusion thai during the inquiry any witness has given false evidence or produced
any forged or misleading document, it may recommend to the employer of the witness or (he
Ristrict Officer, as the case may be, to take action in accordance with the provisions of the
service rules applicable to the said witness or where no such service rules exist, in such
manner as may be preseribed.

t5. For the purpose of determining the sums to be paid to the aggricved woman under
clause (i7) of sub-section (3) of section 13, the internal Committce orthe Local Committee, as
the case may be, shall have regard 1o -

{a} the mental trauma, pain, suffering and cmotional distress caused 1o the
aggricved woman;

{h) the loss in the career opportunity due to the incident of sexual harassment;
(c) medical expenses incurred by the victim for physical or psychiatric trealment;
{cY the income 'zn.]d financial status of the respondent; |

(€) leasibility of such payment in lump sum or in instalments.

6. Notwithstanding anything containcd in the Right to Information Act, 2005, the
contents of the complaint made under section 9, the identity and addresses of the aggrieved
woman, vespondent and witnesses, any information relating to conciliation and inquiry
proceedings, recommendations of the Internal Committee or the Loce Commitlee, as the
casc may be, and the action taken by the employer or the District Officer under the provisions
of this Act shall not be published, communicated or made known to the public, press and
mediain any manner:

Provided that infonmation may be disseminated regarding the justicc secured to any
victim of sexual harassment under this Act without disclosing the name, arldress, identity or
any other particalars calculuted to lead to the identification of the aggrieved woman and
wilnesses,

17. Where any person entrusted with the duty to handie or deal wiih the complaint,
inquivy or any recominendations or action to be taken under the provisions of this Act,
contravenes the provisions of section 16, he shali be liable for penalty in accordance with the
provisions of the service rules applicable to the said person or where no such service rules
exist, in such manner as may be prescribed,

18. (/) Any person aggrieved from the recommendations made under sib-section (2)
of section 13 or under clause (§) or clause (if) of sub-section (3) of section 13 or sub-
section (/) or sub-section (2) of section 14 or section 17 qr non-implementation of such
recommendations may prefer an appeal to the court or tribunal in accordance with the
provisions of the service rules applicable to the said person or where no such service rules
exist then, without prejudice to provisions contained in any other law for the time heing in
force, the person aggricved may prefer an appeal in such manncer as may be prescribed.

(.2) The appeal under sub-section (/) shall be preferred within a period of nincty days
of the recommendations

' CHAPTER VI
DUTIES OF EMPLOYER
19. Every employer shall --

(1) provide a safe working enviri

place, the penal consequences
Internal Commitiee under sub.-

(h) display at any conspi
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{¢) organisc workshops and awareness programmes at regular intervals for
sensitising the cmployees with the provisions of the Act and orientation programmes
for the members of the [nternal Commiltee in the manner as may be prescribed;

() provide necessary facilities to the Intermal Committee or the Local Committee,
as the case may be, for dealing with the complaint and conducting an inquiry:

() assist in securing the attendance of respondent and witnesses before the
Internal Committee orthe Local Committee, as the case may be;

() make available such information to the Internal Committee or the Local
Commiltee, as the case may be, as it may require having regard to the complaint made
under sub-section (/) of section 9;

(g) provide assistance to the woman if she so chooses to filc 4 complaint in
relation to the offence under the Indian Penal Code or any other law for the time being
in force;

() causc to initiale action, under the Indian Penal Code or any other law for the
time being in force, ugainst the perpetrator, or if the aggrieved woman so desires,
where Lhe perpetrator is not an employee, in the workplace at which the incident of
sexual harassment took place;

(£} treat sexual harassment as a misconduct under the service rulr:s and initiate
action for such misconduct;

(/) monitor Lke timely submission of reporis by the Internal Committee.

CHAPTER Vi1
DuTies AND POWERS OF DistrICT OFFICER
20, The District Officer shall, - -

() monitor Lhe timely submission ol reparis furnished by the Local Commiliee;

(b) take such measures as may be necessary for engaging non-governmenial
vrganisations tor creation of awareness on sexual hurassment and the rights of the
women. '

CHAPTER VI
MISCELLANEOUS
21. (/) The Internal Comunitiee or the 1.acal Committee, as the case may be, shall in
cach calendar year prepare, in such form and at such time as may be preseribed, an annual
report and submil the same to the employer and the District Officer.
(2) The District Officer shall forward a briefreport on the annual reports received under
sub-section (1) to the State Government, :
22. The employer shall include in its report the number of cases filed, if any, and their

disposal under this Act in the annual report of his organisation or where no such report is
required to be preparcd, intimate such number of cases, if any, to the District Officer.

23. The appropriate Government shall monitor the implementation of this Act and
maintain data on the number of cases filed and uspcmd of in respeet of all cases of sexual
harassment at workplace.

24, Phe appropriate Government may, subject to the availability of financial and other

resources, -

unication and training
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{H) formulate orientation and training programmes for the members of the Local

Complaints Comitiee.

25. (1) The appropriate Government, on being satisfied that it i necessary in the
public interest or in the interest of women employces-at a workplace to-do so, by order in
writing,---
' (@) call upon any éiﬁ;:loyéf or District Officer to furmish in writing such information
relating to sexual harassment as it may require:

(&) authorise any officer 1o make inspection of the records and workplace in
relation to sexual harassment, who shall submit report of such inspection 10 it within
such period as may be specified in the order,

(2) Every employer and District Officer shall produce on demand before the officer
making the inspection all information, records and other documents in his custody having a
bearing on the subject matter of such inspection.

26. (1) Where the employer tails (o-.-

(o) constitute an internal Commitiee under sub-section {7} ol section 4;
(h) take action under sections 13, M and 22; an
(c) contravenes or attempts 10 contravene or aberg comtravention of other
provisions of this Act or any rules made thereunder,
he shall be punishable with fine which may extend to fifty thousand rupees.

(2)If any employer, afier having been previously convicted of an offence punishable
under this Act subsequently commits and is convicted of the same offence, he shall be liable
ty-en

(/) twice the punishment, which might have been imposed on a first conviction,
subject to the punishment being maximum provided for the same offence:

Provided that incasc a higher punishment is prescribed under any other law for
the time being in force, for the offence for which the accused is being prosceuted, the
court shail take due cognizance of the same while awarding the punishment:

(if) cuncellation, of his licence or withdrawal, or non-renewal, or approval, or
cancellationof the registiation, as the casc may be, by the Government or local authority
required for carrying on his business or activity.

27.(1) No court shall take cognizance ofany offence punishable under this Act orany
rules made thereunder, save on a complaint madc by the aggrieved woman or any person
authorised by the Internal Committee or Local Committec in this behalf,

(2) No court inferior to that of a Metropolitan Magistratc or a Judicia) Magistrate of
the first class shall try any offence punishable ender this Act,

(3) Livery offence under this Act shall be non-cognizable.

28. The p?nvisinns of this Act shall be in addition to and not in derogation of the
provisions of any other law for the time being in force.

29, (1) 'The Central Government may, by notification in the Officia; Gazette, make rules
for carrying out the provisions of this Act,
(2} In particular and without prejudice to the generality of the foregoing power, such
rules may provide for ali or any ofthe following matters, namely:-
() the fees or allowances to be paid to the_Members under sub-section (/) of
section 4

(£) nomination of members under ¥ n (/) of seetion 7

and Members under

Power to call
for . information
and inspection
of records

Penally for
nor-
complinnce
with
pravisiony of
Act.

Cognizange of
offence by
courts

Act not in
derogation of

" any other faw.

Power of
appropriate
Government
10 make rules,
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(d} the person who may make complaint under sub-section {2) of scetion 9;

{e) the manner of inquiry under sub-scction {7) of seetion 11

() the powers for making an inquiry under clause (¢} of sub-section (N of
section 1

(&) the relicfto be recommiended under clause (¢) of sub-section (/) of scetion 12;

(M) the manner of action te be taken under clause (i) of sub-scction (3) of
section 13;

{7) the manner of action to be taken under sub-sections (/) and (2) of section 14: -

{7} the manner of action to be taken under section 17;

(k) the manncr of appeal under sub-section (/) of section 18;

(¥} the manner of organising workshops, awareness programmes for sensitising
the employecs and orientation programines for the members of the Internal Comnmittee
under clause {¢) of scetion 197 and

{m) the form and time for preparation of anoual report by Internal Commitiee and
the Local Committee under sub-section (/) of section 21,

(3) Every rule made by the Central Government under this Act shall be laid as soon as
may be aftee it is made, belore cach House of Parliament, while it is in session, for a totai
period of thinty days which may be comprised in one session or in two or more successive
sessions, and if, before the expiry of the session immediately lollowing the session or the
successive sessions aforesaid, both Houses agree in making any modification in the rule or
both Houses agree that the rule should not be made, the rule shall thereafler have effect only
in such modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything previously
done under that rule.

(/) Any rule made under sub-scction () of section 8 by the State Government shali be

Jaid, as soon as may be after it is made, befare cach House of the State Legislature where i
consists of two MHouses, or where such fegislature consists of one House, before that

House.

30. (7) If any difficulty arises in giving effect to the provisions of this Act, the Central
Government may, by order published in the Official Gazette, make such provisions, not
mconsistent with the provisions of this Act, as may appear to it to be necessary for removing
the difficulty:

Provided that no such order shall be made under this section afier the expiry of a
period of two years {roin the commencement ol this Act.

(2) Every order made under this scetion shall be laid, as soon as imay be afier itis made,
belore cach House of Parliament.
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MESSAGE

With improved aceess to education and employment, millions of Indian
women are enterting the country’s workforce today. Many working women
face sexual harassment at the workplace on a daily basis. It is crucial
therefore that as a country, we strive to eliminate work-place sexual
harassment since women have the right to work in safe and secure
snvironment. It is the responsibility of every employer to ensure safety of
women in a work environment and improve their participation. This will
contribute to realization of their right to gender equality and result in
economic empowerment and inchisive growth and benefit the nation as a
whale.

I am pleased to present this Handbook on Sexual Harassment of Women
at Workplace (Fmvention, Prohibition and Redressal] Act, 2013, Tt provides
key information about the provisions of the Act in an easy-to-use and practical
manner. The Handbook has been developed with the aim to ensure that the
citizens of India are aware of their rights and obligations in terms of creating
safe workplace environment for women.

Government of India is committed to promote gender equality and
women’s empowerment across every sector. This Handbook reflects our
commitment to empower women as economic agents and improve their ability
to access markets on competitive and equitable terms. 1 am confident that
this Handbock which advocates and enforces the rules as laid out in the
Sexual Harassment of Women at Workplace {Prevention, Prohibition and
Redressal) Act, will be beneficial to everyone. The practical and user-friendly
procedures cutlined in the Handbook will be useful for actual implementation
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(Smt. Maneka Sanjay Gandhi)
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V. Somasundaran

EOREWORD

1 am pleased to share with you this Handbook on Sexual Harassment
of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013.
This Handbook Is of immense importance because combating sexual
harassment involves developing deeper understanding of what is sexual
harassment and change of attitides in sil - be it employer, employees,
colleagues, friends, or the policy makers.

Sexual Harassment at workplace is an extension of violence in
everyday life and is discriminatory and exploitative, as it affocts women's right
to life and livelihood. in India, for the first time in 1897, & petition was filed in
the Supreme Court to enforce the fundamental rights of working women, after
the brutal gang rape of Bhanwari Devi a social worker from Rajasthan, As an
outcome of the landmark judgment of the Vishaka and Others v State of
Rajasthan the Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013, was enacted whersin it was made
mandatory for every employer to provide a mechanism to redrass grievances
pertaining to workplace sexual harassment and enforce the right to gender
equality of working women. The Act is also unique for its wide ambit as it is
applicable to the organized sector as well as the unarganized seclor.

The legisiation, however, requires the support and commitment of sl
stakeholders for iis effective and successful implementation in preventing
workplace sexual harassment, It casts an obligation upon the employer to
address the grievances in respect of sexual harassment at workplace in a
time bound manner, 1t is in this context that this Handbook would be very
useful as it provides clear definition of what constitutes sexual harassment
and explains how the complaint process works,

I am sure that the Handbook will be extremely useful to all agencies
concered and help them in taking pro-active measures to eradicate the
problem/menace of workplace sexual harassment in the country,

e

(V. Somasundardf}
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PREFACE

The Govemnment of India.is committed 1o ending all forms of violence against women
that negatively impact society, hamper gender equality and constricts the social and economic
development of the country.

Since, sexual harassment results in violation of the fundamental rights of a woman to
equality as per Articles 14 and 15 and her right to live with dignity as mentioned under
Article 21 of the Constitution, the Government of India enacted the Sexual Harassment of
Women at Workplace (Prevention, Prohibition and Redressal} Act, 2013. The Act is an
extension of the Vishaka Guidelines issued by the Supreme Court in 1997, The Supreme
Court of India, for the first time in the Vishaka Guidelines, acknowledged Sexual Harassment
at the workplace as a human rights violation. Further, the Act also reflects the commitment of
the Government to the ratification of the Convention on the Elimination of all forms of
Discrimination against Women (CEDAW) on July 09, 1993. This new legislation makes
every effort to be a user friendly tool in the hands of the employers and employees, (o create
safe and secure workplaces for all women,

With the enacunent of the Act, India is now a part of a select group of countries to
have prohibited sexual harassment at workplace through national legislation. The Act is
unique in its broad coverage which includes all working women from organised and
'unorganised sectors alike, as also public and private sectors, regardless of hierarchy.
Effective implementation of the Act is a challenge. The Handbook is designed 1o be a Ready
Reckoner for organisations vested with responsibility to enforce the law.

The Handbook is structured into six sections. The first section is an introduction and
detail regarding the genesis of the Act, the second sets the context by defining the workplace
and sexual harassment and impact of such behaviour, the third focuses on the key individuals
and institutions involved in prohibition and prevention processes and their responsibilities,
section four discusses the redressal mechanismy followed by menitoring requerEmen in
section five and important international frameworks and best practices on sexuél harassmant
at the workplace in the concluding section,
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It is the hope of the Minisiry that this Handbook will be of considerable value for
employers, employees and complaint conunittees alike, as it provides guidance with regard to
the steps to be taken and the processes to be followed, in line with the requirements of the
law. |t will prove useful to all women workers particularly and be a step forward in
promoting their independence as well as the right to work with di gnity as equal partners in an
environment that is free from violence.
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Introduction

“Whereas sexual harassment results in violation of the fundamental rights
of a Woman to equadlity....."

[Preamble, Sexual Harassment of Women at Workplace (Prevention,
Prohibition & Redressal) Act]

senshrinedinthe Preamble to the Constitution of India, “equality of status and opportunity”
must be secured for all its citizens; equality of every person under the law is guaranteed by
Article 14 of the Constitution.

A safe workplace is therefore a woman’s legal right. Indeed, the Constitutional doctrine of equality
and personal fiberty is contained in Articles 14, 15 and 21 of the Indian Constitution. These articles
ensure a person’s right to equal protection under the law, te live a life free from discrimination
on any ground and to protection of life and personal liberty. This is further reinforced by the UN
Convention on the Elimination of all Forms of Discrimination against Women (CEDAW), which was
adopted by the UN General Assembly in 1979 and which is ratified by India. Often described as an
international bill of rights for women, it calls for the equality of women and men in terms of human
rights and fundamental freedoms in the political, economic, social, cultural and civil spheres. It
underlines that discrimination and attacks on women’s dignity violate the principle of equality of
rights.

Sexual harassment constitutes a gross violation of women's right to equality and dignity. It
has its roots in patriarchy and its attendant perception that men are superior to women and
that some forms of violence against women are acceptable. One of these is workplace sexual
harassment, which views various forms of such harassment, as harmless and trivial. Often, it is
excused as ‘natural’ male behaviour or ‘harmless flirtation’ which women enjoy. Contrary to these
perceptions, it causes serious harm and is also a strong manifestation of sex discrimination at the
workplace. Not only is it an infringement of the fundamental rights of a woman, under Article 19
(1) (g) of the Constitution of India “to practice any profession or to carry out any occupation, trade
or business”; it erodes equality and puts the dignity and the physical and psychological well-being
of workers at risk. This leads to poor productivity and a negative impact on lives and livelihoods.
To further compound the matter, deep-rooted socio-cultural behavioural patterns, which create
a gender hierarchy, tend to place responsibility on the-

bTeN

workplace and in the society at large. ® N,

NOILO3S




7@%’.{ Handbook on Sexual Harassment of Women at Workplace

PR AR A i

TOAYR & wtw Bumn

Though sexual harassment at the workplace has assumed serious proportions, women do not
report the matter to the concerned authorities in most cases due to fear of reprisal from the
harasser, losing one’s livelihood, being stigmatized, or losing professional standing and personal
reputation.

Across the globe today, workplace sexual harassment is increasingly understood as a violation
of women's rights and a form of violence against women. Indeed, the social construct of male
privileges in society continues to be used to justify violence against women in the private and
public sphere. In essence, sexual harassment is a mirror reflecting male power over women that
sustains patriarchal relations. In'a society where violence against women, both subtle and direct,
is borne out of the patriarchal values, women are forced to conform to traditional gender roles.
These patriarchal values and attitudes of both women and men pose the greatest challenge in
resolution and prevention of sexual harassment. Workplace sexual harassment, like other forms

‘ of violence, is not harmless. It involves serious health, human, economic and social costs, which
manifests themselves in the overall development indices of a nation.

The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013
was enacted to ensure safe working spaces for women and to build enabling work environments
that respect women’s right to equality of status and opportunity. An effective implementation
of the Act will contribute to the realization of their right to gender equality, life and liberty,
equality in working conditions everywhere. The sense of security at the workplace will
improve women’s participation in work, resulting in their economic empowerment and inclusive
growth.

The full scale of the problem is not known given the difficulties in documenting the experience

of those who have experienced workplace sexual harassment. However, available studies on

sexual harassment show that it is certainly prevalent in India today. This is why the legislationis an

important step forward within the larger architecture of women’s rights, as it tackles this issue to
. secure the rights of women workers across the country.

While the official figures for women’s work participation are low, much of the work that women
do is not captured in official data accounts. It is argued' that where this is to be captured, women’s
overall work participation would be 86.2 per cent. While the official data? shows that women’s
work participation rate is around 25.3 per cent in rural areas and 14.7 per cent in the urban areas,
estimates indicate that there is a huge workforce of women, therefore there is a need to secure
their workplace and entitlements. Given, that 93 per cent of women workers are employed in the
informal sector, they remain unprotected by laws. With no laws or mechanisms to protect them,
proactive measures are required to make their workplaces safe.

‘Professor Jayati Ghosh, Paper on ‘What Exactly is Work? http:/fwww. £CaR ifigtag/pdffExactly Work.pnif
INSSO 201t-12
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It is well established that ensuring safe working conditions for women leads to a positive impact
on their participation in the workforce and increases their productivity, which in turn benefits the
nation as a whole. Economically, empowered women are key to the nation’s overall development
and this can only be achieved if it is ensured that women’s workspaces across all sectors and all
over the country have a safe and secure environment for work.

It is important as well to ensure that the emphasis is on prevention rather than punitive action.
This calls for widespread awareness on the Act among employers, managers and the workers
themselves. Frequently, women workers may face sexual harassment but may not be aware that
it is a breach of their rights and that there is something they can do about it. They need to know
that they can do something about it. Then there are others, who may believe that it is a personal
matter that needs to be resolved by the people involved. in order to change this order of things, it
is urgent that measures are taken to change mind-sets and attitudes by creating awareness about
what constitutes sexual harassment and the steps that can be taken to address it.

This handbook will serve as an important tool to make workplaces safe and benefit both workers
and employers alike, leading to mutual gains.

1.1 THE MANDATE

Today, all workplaces in India are mandated by law to provide a safe and secure working
environment free from sexual harassment for all women.

1.2 THE GENESIS

[n 1992, a rural level change agent, Bhanwari Devi, was engaged by the state of Rajasthan as a
Sathir’ to work towards the prevention of the practice of child marriages. During the course of her
work, she prevented the marriage of a one-year old girl in the community. Her work was met with
resentment and attracted harassment from men of that community. Bhanwari Devi reported this
to the local authority but no action was taken. That omission came at great cost ~ Bhanwari was
subsequently gang raped by those very men. '

The Bhanwari Devi case revealed the ever-present sexual harm to which millions of working women
are exposed across the country, everywhere and everyday irrespective of their location. It also
shows the extent to which that harm can escalate if nothing is done to check sexually offensive
behaviour in the workplace.

Based on the facts of Bhanwari Devi’s case, a Public Interest Litigation (PIL) was filed by Vishaka and
other women groups against the State of Rajasthan and Union of India before the Supreme Court
of India. It proposed that sexual harassment be recognized as a violation of women's fundamental
right to equality and that all workplaces/establishments/institutions be made accountable and
responsible to uphold these rights.

* Sathin’ means a friend
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In a landmark judgment, Vishaka vs. State of Rajasthan (1997)4, the Supreme Court of India created
legally binding guidelines basing it on the right to equality and dignity accorded under the Indian
Constitution as well as by the UN Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW).

It included:

¢« A definition of sexual harassment

» Shifting accountability from individuals to institutions
@ Prioritizing prevention

+ Provision of an innovative redress mechanism

The Supreme Court defined sexual harassment as any unwelcome, sexually determined physical,
verbal, or non-verbal conduct. Examples included sexually suggestive remarks about women,
demands for sexual favours, and sexually offensive visuals in the workplace. The definition also
covered situations where a woman could be disadvantaged in her workplace as a result of threats
relating to employment decisions that could negatively affect her working life.

It placed responsibility on employers to ensure that women did not face a hostile environment,
and prohibited intimidation or victimization of those cooperating with an inquiry, including the
affected complainant as well as witnesses.

It directed for the establishment of redressal mechanism in the form of Complaints Committee,
which will look into the matters of sexual harassment of women at workplace. The Complaints
Committees were mandated to be headed by a woman employee, with not less than half of its
members being women and provided for the involvement of a third party person/NGO expert on
theissue, to prevent any undue pressure on the complainant. The guidelines extended to all kinds
of employment, from paid to voluntary, across the public and private sectors.

Vishaka established that international standards/law could serve to expand the scope of India’s
Constitutional guarantees and fill in the gaps wherever they exist. India’s innovative history in
tackling workplace sexual harassment beginning with the Vishaka Guidelines and subsequent
legislation has given critical visibility to the issue. Workplaces must now own their responsibility
within this context and ensure that women can work in safe and secure spaces.

1.3 THE ACT

Having raised the bar of responsibility and accountability in the Vishaka Guidelines, the Supreme
Court placed an obligation on workplaces, institutions and those in positions of responsibility, to
uphold working women’s fundamental right to equality and dignity at the workplace. Three key

{AIR 1997 Supreme Court 3011)
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+ Prohibition
* Prevention
¢ Redress

[n 2013, the Government of India notified the Sexual
Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act (referred to as Act
hereinafter). Consistent with the Vishaka judgment,
the Act aspires to ensure women’s right to workplace
equality, free from sexual harassment through
compliance with the above mentioned three elements.

It is important to note that the Act provides a
civil remedy to women and is in addition to other
. laws that are currently in’ force. Consequently,
any woman who wishes to report instances of
sexual harassment at the workplace has the right to
take recourse of both civil and criminal proceedings.

1.4 PURPOSE OF THIS HANDBOOK

This handbook is meant for all workplaces{institutions/organizations to provide a basic
understanding of sexual harassment at places of work. Additionally, it is designed to offer Internal
Complaints Committee/s and Local Complaints Committee/s (Complaints Committee/s) established
under the Act, with simple, user friendly information on sexual harassment; what is expected of
Complaints Committee/s to redress a complaint; and what the inquiry process and outcome should
include.

1.5 WHO IS THIS HANDBOOK FOR

. This handbook informs the end user (an employee/worker) about workplace sexual harassment
and their right to an informed complaint process in seeking redress as provided under the Act and
Rules framed thereunder.

6 STRUCTURE OF THE HANDROOK

This Handbook has 6 sections, with each containing information for women, male co-workers as
well as their employers, on how to deal with sexual harassment at the workplace in the context
of the Act.

Section 1 serves as an introduction, as it details the genesis of the Act and the history behind it,
as well as provides a brief description of the Act itself. This section also describes the
purpose of this handbook and who it is designed for.
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Section 2 sets the context by defining a workplace and sexual harassment. It provides the reader
with key elements, such as examples of sexual harassment as well as scenarios and the
impact of such behaviour.

Section 3 focuses on the key individuals and institutions involved in the prohibition and prevention
processes and their responsibilities.

Section 4 is about redress. This section identifies and defines the key players involved in the
complaint mechanism (including the complainant and the respondent). it details the
stages of the complaint process. Particular attention is paid to the complaints committee
which plays a very important role in this process.

Section 5 describes the monitoring requirements as per the Act.

Section 6 lists the important international frameworks and select best practices on sexual
harassment at the workplace.




orkplace Sexual Harassment- What s [+?

- “No woman shall be subjected to sexual harassment at any workplace.”

Section 3(1) of the Sexual Harassment of Women at Workplace
*(Prevention, Prohibition and Redressal) Act, 2013

” his section defines the aggrieved woman, workplace and sexual harassment as well as

' highlights key elements of workplace sexual harassment. It provides examples of behaviours

through which a woman Can experience possible professional and personal harm. It presents

the user with scenarios from across-section of work contexts to build clarity on different forms of
sexual harassment as identified under the Act.

L3 WHG IS AN AGGRIEVED WOMAN?

The Act recognizes the right of every woman to a safe and secure workplace environment
irrespective of her age or employment/work status. Hence, the right of all women working or
visiting any workplace whether in the capacity of regular, temporary, adhoc, or daily wages basis
is protected under the Act.

Itincludes all women whether engaged directly or through an agent including a contractor, with
or without the knowledge of the principal employer. They may be working for remuneration, on a
voluntary basis or otherwise. Their terms of employment can be express or implied.

" Further, she could be a co-worker, a contract worker, probationer, trainee, apprentice, or called by
any other such name. The Act also covers a woman, who is working in a dwelling place or house.

(_ Aggrieved Women )
' i

H

( Workplace -

| | |
Domestic TefmporarY/J [remunera.tion/ o

?

directly/Thyegai-Probationer/Trainee/.
Worker | |AdHoc/Daily| | voluntary basis/ dlrec J m - _ 1l
R j § ':'wag'er_;‘j"-- ' Otherwise

J

o ce/called by any
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2.2 WHAT IS A WORKPLACE?

Aworkplace is defined as “any place visited by the employee arising out of or during the course of
employment, including transportation provided by the employer for undertaking such a journey.”
As per this definition, a workplace covers both the organised and un-organised sectors.

It also includes all workplaces whether owned by Indian or foreign company having a place of
work in India. As per the Act, workplace includes:

- Government organizations, including Government company, corporations and cooperative
societies;

- Private sector organisations, venture, society, trust, NGO or service providers etc. providing
services which are commercial, vocational, educational, sports, professional, entertainment,
industrial, health related or financial activities, including production, supply, sale, distribution
or service;

- Hospitals/Nursing Homes;
- Sports Institutes/Facilities;

- Placesvisited by the employee (including while on travel) including transportation provided by
employer;

- Adwelling place or house.

~ The Act defines the Unorganised Sector as:

* Any enterprise owned by an individual or self-employed workers engaged in the production or
sale of goods or providing services of any kind;

* Any enterprise which employs less than 10 workers.

All women working or visiting workplaces, for example:

/" Nursing

/Government \
Organisations /"~
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2.3 WHAT IS SEXUAL HARASSMENT AT THE WORKPLACE?

“Sexual Harassment” includes anyone or more of the following unwelcome acts or behaviour
(whether directly or by implication), namely:
1. Physical contact or advances;
2. A demand or request for sexual favours;
Making sexually coloured remarks;

3
4. Showing pornography;
5

Any other unwelcome physical, verbal or non-verbal conduct of a sexual nature

2.4 KEY ELEMENTS OF WORKPLACE SEXUAL HARASSMENT

Very often situations that start off innocently end up in inappropriate and unprofessional
behaviours. It is important to remember that workplace sexual harassment is sexual, unweicome
and the experienceis subjective. [tis the impact and not the intent that matters and it almost always
A occurs in a matrix of power. It is possible that a woman may experience a single instance of sexual
‘ . harassment or a series of incidents over a period of time. It is important also to remember that
each case is unique and should be examined in its own context and according to the surrounding
circumstances as a whole.
THE FIRST STEP TO PREVENTION IS

The following table highlights th bjecti
e following table highlights the subjective RECOGNITION

nature of the experience and the impact it may : : g
have on the person involved, irrespective of the Workplace SexuaI‘Harassment_ -
intent of such behaviour. behaviour thatis .. '

UNWELCOME

To enable prevention of sexual harassment at
the workplace, it is critical to recognize and  SEXUAL in nature
differentiate between welcome and unwelcome A UBIECTIVE expeﬁence
sexual behaviour. Listed are some examples of

experienced. : *occurs in a matrix of POWER

(3
>
)
j
—
3
~
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D'eméanin‘g
Cé‘uses angerfsadness
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irmpact of inappropriate behaviour

The impact of sexual harassment at the workplace is far-reaching and is an injury to the equal
right of women. Not only does it impact her, it has a direct bearing on the workplace productivity
as well as the development of the society. Below is a list of select examples of such negative
impacts.
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* Decreased work performance * Depression

: s " ' ‘ Anxiety; panic attack
* Increased absenteeism, loss of pay K Y pd acks
* Traumatic stress

* Loss of promotional opportunities . S!eep!ésts‘ness

* Retaliation from the respondent, or * Shame, guilt, self-blame
- colleagues/ friends of the respondent * Difficulty in concentrating
* Headaches

* Subjected to gossip and scrutiny at work _
' * Fatigue;.loss of motivation

* Being objectified * Personal Difficulties with time

* Becoming publicly sexualized * Eating disorders (weight loss or gain)

- * Feeling betrayed and/or violated

* Defamation e
+ Feeling angry or violent towards the respondent_
B S

* Being ostracized * Feeling powerless

« Having to relocate * Loss of confidence and self esteem

- v * Over all loss of trust in people
+ Job and career consequences » Problems with intimacy

* Weakened support network _' » Withdrawal and isolation

SEXUAL HARASSMENT IS A SUBJECTIVE EX?ER?ENCE

In 2010, the High Court of Delhi endorsed the view that sexual harassment is a subjectlve‘
experience and for that reason held “We therefore prefer to analyze harassment from the
[complainant’s] perspective. A complete understandlng of the [COmplamant s] view requires...
an analysis of the different perspectives of men and women. Conduct that many men consider
unobjectionable may offend many women... Men tend to view some forms. of sexual harassment
as “harmless social interactions to which only overly-sensitive women would object The-
characteristically male view depicts sexual harassment as comparatively harmless amusement:
- Men, who are rarely victims of sexual assault, may view sexual conduct in a vacuum without
a full appreciation of the social setting or the underlying threat of violence that a woman may
percezve ”

Dr. Punita K. Sodhi v. Union of india & Ors. W.P. (C) 367/2009 & CMS 828, 11426/2009
On g September, 2010, in the High Court of Delhi
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2.5 EXAMPLES OF BEHAVIOURS AND
SCENARIOS THAT CONSTITUE SEXUAL
HARASSMENT

‘Below are examples of behaviour that may or

~ may not constitute workplace sexual harassment
in isolation. At the same time, it is important
to remember that more often than not, such
behaviour occurs in  cluster. Distinguishing
between these different possibilities is not an
easy task and requires essential training and skill
building.

Some examples of behaviour that constitute sexual harassment at the workplace:

1. Making sexually suggestive remarks or innuendos.
Serious or repeated offensive remarks, such as teasingrelated toaperson’sbody orappearance.

.

Offensive comments or jokes.
tnappropriate questions, suggestions or remarks about a person’s sex life,

.

Displaying sexist or other offensive pictures, posters, mms, sms, whatsapp, or e-mails.
. Intimidation, threats, blackmail around sexual favours.

N oV W

Threats, intimidation or retaliation against an employee who speaks up about unwelcome
behaviour with sexual overtones.

8. Unwelcome social invitations, with sexual overtones commonly understood as flirting.

9. Unwelcome sexual advances which may or may not be accompanied by promises or threats,
explicit or implicit.
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10.

11.

12.

13.
14.
15,

16.
17.

Tomton 4 new pase

Physical contact such as touching or pinching.
Caressing, kissing or fondling someone against her will (could be considered assauit).

Invasion of personal space (getting too close for no reason, brushing against or cornering
someone).

Persistently asking someone out, despite being turned down.
Stalking an individual.

Abuse of authority or power to threaten a person’s job or undermine her performance against
sexual favours.

Falsely accusing and undermining a person behind closed doors for sexual favours.

Controlling a person’s reputation by rumour-mongering about her private life,

Some examples of behaviour that may indicate underlying workplace sexual harassment and
merit inquiry:

1.

2.

© ® N ey s

1.

12.
13.
14.

Criticizing, insulting, blaming, reprimanding or condemning an employee in public.
Exclusion from group activities or assignments without a valid reason.

Statements damaging a person’s reputation or career.

Removing areas of responsibility, unjustifiably.

Inappropriately giving too little or too much work.

Constantly overruling authority without just cause.

Unjustifiably monitoring everything that is done.

Blaming an individual constantly for errors without just cause.

Repeatedly singling out an employee by assigning her with demeaning and belittling jobs that
are not part of her regular duties.

- Insults or humiliations, repeated attempts to exclude or isolate a person.

Systematically interfering with normal work conditions, sabotaging places or instruments of
work.

Humiliating a person in front of colleagues, engaging in smear campaigns.
Arbitrarily taking disciplinary action against an employee.

Controlling the person by withholding resources (time, budget, autonomy, and training)
necessary to succeed.

Some examples of workplace behaviours that may not constitute sexual harassment:

1.

2.

Following-up on work absences.

Requiring performance to job standards.
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The normal exercise of management rights.
Work-related stress e.g. meeting deadlines or quality standards.

Conditions of works.

o s

Constructive feedback about the work mistake and not the person.

2.6 FORMS OF WORKPLACE SEXUAL HARASSMENT

Generally workplace sexual harassment refers to two common forms of inappropriate behaviour:
+  Quid Pro Quo (literally ‘this for that’)

- implied or explicit promise of preferential/detrimental treatment in employment
- Implied or express threat about her present or future employment status

¢ Hostile Work Environment .
- Creating a hostile, intimidating or an offensive work environment

- Humiliating treatment likely to affect her health or safety
2.7 SCENARIOS

The following scenarios have been constructed as examples based on real life experiences of
women at workplaces. The scenarios attempt to build an understanding of the two types of
workplace sexual harassment as prescribed by the Acti.e. quid pro quo and hostile environment.

The names in the following examples are fictional and in no way refer to any individual alive or
dead.

5. Examples of scenarios that constitute quid pro quo or ‘this for that’ type of sexual
harassment at the workplace:

SCENARIO EXAMPLE 1

Kamini is a bright young team leader working in a call centre. Known to be forthright, she is
dedicated; hardworking and is a perfectionist.

Kamini stays back at work late one evening with her colleague Ravi to complete work for an
important presentation. Ravi offers to buy Kamini dinner and later drop her home since it’s been
a long day. After dinner, Ravi proposes to Kamini that he would like her to spend the night with
him. Kamini refuses politely but firmly and goes home. Next evening, Ravi repeats his request and
on Kamini’s refusal, threatens her that if she doesn’t give-in, he will tell everyone that she made a
pass at him.

what is Workplace ‘this for that’ Sexual Harassment?

AT
'does notagree to his ‘request’ for a sexual
favour, he will in return smear her character at th rkplace as a"’ rson who wants to use sexual
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favours to her advantage constitutes quid pro quo form of sexual harassment. Ravi’s behaviour is
unwelcome, sexual, and has a negative impact on Kamini.

SCENARIO EXAMPLE 2

Renuka is employed as a domestic worker where she is expected to take care of all the household
activities, other than cooking. Most of the days, the lady of the :
house leaves early. Renuka is therefore left alone in the house
with a male member of the household.

Renuka finds the male member constantly leering at her when
he is at home and often walks around the house wrapped in
nothing but a towel which makes her very uncomfortable. On
one occasion, while she was sweeping, he pinched her bottom.
When she protested that she will complain to the lady of the

, . house, he threatened to daccuse her of stealing, and that he will
ensure that she foses her job.

What is Workplace Sexual Harassment?

Inthe above example, the male member bythrea'tening Renuka to keep quiet about the unwelcome
physical contact if she wants to continue with her employment commits quid pro quo form of
sexual harassment. His behaviour occurring in a matrix of power, is unwelcome, sexual and has a
negative impact on Renuka.

SCENARIO EXAMPLE 3

Shamima is a lawyer who works as a researcher at an NGO in Delhi since 2013. Dr, Bhavan is the
director of the organisation and has always advocated for the cause of human rights.

During an official field visit to Shimla for 2 days, Dr. Bhavan finds an opportunity to be alone with
Shamima and makes a physical advance. Despite her protests, he forces himself on her while giving
' . lurid and sexually explicit details of his relationships, both past and present, with women. When
she chastises him and threatens to make his behaviour public, he threatens to destroy her career.

What is Workplace Sexual Harassment?

in the above example, by threatening Shamima with the destruction of her career, Dr. Bhavan
commits quid pro quo sexual harassment. His physical advances and sexual conversation are
unwelcome for Shamima and occur in a matrix of power.

E. Examples of scenarios that constitute a *hostile work environment’ type of sexual
harassment at the workplace:
SCENARIO EXAMPLE 1

Jayanthi works in a garment factory in Bangalore.
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Varghese, Jayanthi’s supervisor, often tries to touch her on one or
the other pretext. For example, he adjusts her dupatta while she
is sewing at her workstation on the pretext of covering her back.
Jayanthiis very uncomfortable with his behaviour. Her colleagues
at the workplace ridicule Jayanthi and mock her for the ‘special
treatment’ by her supervisor. They often Vgossip about her and
Varghese.

What is a Hostile Workplace Environment Sexual
Harzssment?

in the above example, the physical touching by Varghese is
unwelcome and sexual in nature. The gossip, which is based on
Varghese’s behaviour towards Jayanthi at the workplace, is creating a hostile work environment
for Jayanthi. '

SCENARIO EXAMPLE 2

Sukhi is a daily wage labourer vs}orking at a construction site. Every day at lunch time, Sukhi sits

-under the shade of the tree to feed her 16-month old baby. She finds Jaswinder, a worker, staring
at her from the distance. Sukhi feels uncomfortable and asks Jaswinder to stay away from her
while she’s feeding the baby. However, Jaswinder persists and always finds a place near her. The
group of fellow construction workers now constantly catcall and whistle at Sukhi every time she
walks their way to refill the cement or mortar. When she questions them, they tell her they are
only joking amongst themselves,

‘What is a Hostile Workplace Environment Sexual Harassment?

Ogling, stalking and gossiping against Sukhi in the above example constitute a hostile work
environment, a form of workplace sexual harassment.

. SCENARIO EXAMPLE 3

Sumedha is a Captain with the Indian Army. She has refused an offer made by a Senior Officer for a
relationship. Sumedha has kept quiet about this experience, but thanks to the rumour-mongering
by the Senior Officer, she has acquired a reputation of being a woman of ‘easy virtue’, Now she
is being subjected to repeated advances by three of her senior officer colleagues. When she turns
around and protests, she is singled out for additional physical training.

What is a Hostile Workplace Environment Sexual Harassment?

in the above example, Sumedha’s refusal to the sexual advances of her Senior Officer, leads to
her being subjected to rumours, gossip, character assassination, unwelcome sexual advarnices by
other officers, and arbitrary disciplinary action. This constitutes Hostile Work Environment form of
workplace Sexual Harassment.
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SCENARIO EXAMPLE 4
Asha s a researcher at a media agency led by Dr. Purshottam, a well-known journalist.

In the first few months of Asha’s employment, Dr. Purshottam is very pleased with her work and
publicly appreciates her. Soon after, Dr. Purshottam frequently summons Asha to his office on the
pretextofworkand makes verbal sexual advances and sexually coloured remarks to her. He brushes
aside her protests by saying that they would not be able to work as a team unless she interacted
closely with him and they both got to know each other well. However, once she categorically
rebuffed his sexual advances, he has stopped. Now he ridicules her work and humiliates her in the
presence of colleagues and the staff. He discriminates against her by allotting projects to her and
then arbitrarily withdrawing the work.

What is a Hostile Workplace Environment Sexual Harassment?

In the above example, the workplace actions are a result of Asha rebuffing the unwelcome, sexual
advances of Dr. Purshottam and this constitutes hostile work environment form of workplace
sexual harassment.

. This section has listed and illustrated some of the behaviours that constitute the five parameters
of workplace sexual harassment, viz., sexual, subjective, unwelcome, impact and power. This
becomes the basis of the key elements of the Act, Prevention, Prohibition and Redress.




‘revention and Prohibition

“The meaning and centent of fundamental rights guaranteed in the
» Constitution of India are of sufficient amplitudes to encompass all facets of

- gender equality...”

Late Justice J.S. Verma

' -  . his section describes those who are both responsible and accountable to prevent workplace
sexual harassment in compliance with the Act. It also highlights the role of workplaces in
prohibiting workplace sexual harassment through an effectively communicated policy.

3.1 PREVENTIVE AUTHORITIES
3.1.1 WHO IS AN EMPLOYER?

An employer refers to:

1. The head of the department, organisation, undertaking, establishment, enterprise, institution,
office, branch or unit of the Appropriate Government or local authority or such officer specified

in this behalf,

2. Any person (whether contractual or not) responsible for the management, supervision and

control of a designated workplace not covered under clause ().

3. Aperson or a household who employs or benefits from the employment of domestic worker

. or women employees.

o~

!

™

' Workplace of -
_Government /Local

s IHéé'd /Of’ﬁcer S

specified. |

Personwho employs/

—=J{_ benefits from the

~employement.
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3.1.2 WHOQ IS AN APPROPRCATE GOVERNMENT?
~ As per the Act, Appropriate Government means:

i. Inrelation to a workplace which is established, owned, controlled or wholly or substantially
financed by funds provided directly or indirectly—

a. Bythe Central Government or the Union Territory administration, the Central Government;
b. By the State Government, the State Government;

ii. Inrelationto any workplace not covered under sub-clause (i) and falling within its territory, the
State Government.

3.2 WHO IS A DISTRICT OFFICER (DO)?

State Governments will notify a District Magistrate/Additional District Magistrate/ Collector/
Deputy Collector as a District Officer at the local level. The District Officer will be responsible for
carrying out the powers and functions under the Act at the district levels (including every block,
taluka, tehsil, ward, and municipality).

3.3 RESPONSIBILITIES OF THE AFOREMENTIONED AUTHORITIES

Under the law the employer/DO is obliged to create a workplace free of sexual harassment. It is
the rasponsibility of the Employer/District Officer in general to:

1. 'Create and communicate a detailed policy;
2. Ensure awareness and orientation on the issue;

3. Constitute Complaints Committee/s in every workplace and district so that every working
woman is provided with a mechanism for redress of her complaint(s);

4. Ensure Complaints Committees are trained in both skill and capacity;

5. Prepare an annual report and report to the respective state government;

6. District Officer will also appoint a nodal officer to receive compiaints at the local level.

3.2.1 Complaints Committee/s

The Act provides for two kinds of complaints mechanisms: Internal Complaints Committee
(ICC) and Local Complaints Committee (LCC). All Complaints Committees must have 50 per cent

representation of women. ICC or LCC members will hold their position not exceeding three years
from the date of their nomination or appointment.

1) Internal Complaints Committee (1CC)

Every employer is obliged to constitute an ICC through a written order. The ICC will be composed
of the following members: :




S »same employer R e T

2. 12 Members From amongst employees committed to the cause of women/
(minimum) havmg legal knowledge/experlence in social work

S _From amongst NGO/assocnatlons commltted to the cause of women

. Member
Lo _lora person famlllar thh the issue of Sexual Harassment

Where the office or administrative units of a workplace are located in different places, division or
sub-division, an ICC has to be set up at every administrative unit and office.

egifﬁi ARQ &@&NE}AT{E}R‘{

The: employee who had _a fundamental rlght to a Workplace free of sexual harassment had:
complained about sexu harassment Accordung to the ‘C_ourt ‘had: th“ o .

“with the Vishaka Guldeh es and set up such a Complamts :Comm:ttee,
,would i‘*ave been three fold o ‘

werin-

1. Ensured a place where women employees could seek redress, SR

2. Senta clear message to the workplace that such complaints would be enqmred mto by a
speaally desxgnated comm:ttee with external expertzse R o :

3. jPrevented a series of l;ttgat;on that foliowed

Hence the Madras H:gh Court awarded Rsi 1. 68‘ cr 'es in damages to an employee for: the nan~
constitution of a Compla:nts Committee by the employer as per the V:shaka Guidelines (at the
time of the complamt the Sexual Harassment of Women at Workplace Act 2013 had not been

. .,enacted) o S e B
' , Ms G \Z ISG Novasoft Technologres Ltd Madras H:gthourt '(‘Crl R No '
02.09. 2014 Original Petntron No 463 of 2012 ‘

2) Local Complaints Committee (LCC)

The District Officer will constitute an LCC in every district so as to enable women in the unorganised
sector or small establishments to work in an environment free of sexual harassment. The LCC will
receive complaints:

1. From women working in an organisation having less than 1o-w

2. When the complaint is against the employer himself:

3. From domestic workers.
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'Nommated from amongst the eminent women:in th :
| "socnal work and commltted to the cause 0

- Chairperson

TomaAt & kow DA

2. Member Nominated from amongst the women working in the block,

taluka or tehsil or ward or municipality in the district

3 2 Members i 'Nominated from amongst such NGO/assocnatlons/persons;

: : relating to sexual harassment, prowded that
; . At least one must be a Woman N

knowledge

L 4. Ex Officio member The concerned officer dealing with social welfare or women and

child development in the district

*One of the nominees shaii be a woman be!ongmv to the SC/STIOBC/Minority commumty notified by the CemraE Government.
3) External Members on the Complaints Committee/s

The Act refers to external members, which generally means persons who have expertise with th

EREEE BE . committed to the cause of wormen or famrllar with the issues

. At least one-must: have a background of !aw or Iegalfi:‘

e

issue of sexual harassment. Given the largely intangible nature of workplace sexual harassment,
there are arange of complexitiesinvolved in responding effectively to workplace sexual harassment
rompiamts For this reason, external third party/ members on the Complaints Committee/s (from

civil society or legal background) should possess the following attributes:

1. Demonstrated knowledge, skill and capacity in dealing with workplace sexual harassment

issuesfcomplaints;

2. Sound grasp and practice of the legal aspectsfimplications.

Such expertise will greatly benefit Complaints Committees in terms of fair and informed handling
of complaints to lead to sound outcomes. These external third party members shall be paid for

their services on the Complaints Committees as prescribed.

{i?st&rfa f{}? ti’*a Extemai Mam%}er

A‘person familiar with issues relating to women’ wou!d mean such persons who have e
inissues related to sexual harassment and may mclude any of the fol!owmg

and in partucular addressing workplace sexual h AR
. N . s
A

* Atleast 5 years of experience as a social worker,. working towards women’s empowerment
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3.2.2 Sexual Harassment at Workplace Policy

Employers/District Officers are responsible for complying with prohibition, prevention and
redress of workplace sexual harassment. In practice, this means having a policy that: (1) prohibits
unwelcome behaviour that constitutes workplace sexual harassment; (2) champions prevention
of workplace sexual harassment through orientation, awareness and sensitization sessions; and
(3) provides a detailed framework for redress,

*.2.3 Dissemination of Information and Awareness Generation

1.

Employers/ District Officers have a legal responsibility to:

Effectively communicate a policy that prohibits unwelcome behaviour that constitutes
workplace sexual harassment, and provides a detailed framework for prevention, and redress
processes.

Carry out awareness and orientation for all employees.

Create forums for dialogue i.e. Panchayati Raj Institutions, Gram Sabhas, Women’s Groups,
Urban Local Bodies or like bodies, as appropriate.

Ensure capacity and skill building of Complaints Committees.

Widely publicize names and contact details of Complaints Committee members.




Redress

“..the time has come when women must be able to feel liberated and
cemancipated from what could be fundamentally oppressive conditions
- against which an autonomous choice of freedom can be exercised and made

available by women. This is sexual autonomy in the fullest degree”

Late Chief Justice J.S. Verma, Justice Verma Committee Report, 2013

"his section is about Redress. It provides helpful information on who can complain, to whom,
and what a complaint should contain. It also gives information and lays out the steps involved
when a complaint has reached the Complaints Committee, in terms of the process, findings

and recommendations.

4.1 WHO CAN COMPLAIN AND WHERE?

(COMPLAINTS COMMITTEE)

S In case of mental incapacity:
In case of physical incapacity: R Complainant’s relative
- Complainant’s relative - - Complainant’s friend
- Complainant’s friend _ - Special educator

- Coworker . - Qualified psychiatrist/psychologist
- . Officer of NCW or SCW N - . Guardian/authority under . ’
- Any. person who  has ~whose care the complainant

knowledge of the incident
with the written consent
of the complainant

is receiving treatment/care
“Any person with knowledge
. of the incident; jointly with

... any person mentioned above

In case of Complainant’s
death: ‘

Any person with knowledge of

the incident with the written
consent of her legal heir

In case Complainant is unable to’

il the complaint for any other -
‘reason:

By any person who has knowledge
of the incident with her written
consent

The Complain
. 0

23
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Generally, where there are less than ten workers, any woman employee can complain to the Local
Complaints Committee with the support of the Nodal Officer, when required. It is the responsibility
of the District Officer to designate a person as the Nodal Officer in every block, taluka and tehsil
in rural or tribal areas and wards or municipalities in the urban areas, to receive the complaints
of workplace sexual harassment from women. The Nodal Officer will forward all such complaints
within seven days of its receipt to the concerned Complaints Committee for appropriate action.
In most other workplaces, a woman employee can make a complaint to the Internal Complaints
Committee.

4.2 WHAT SHOULD THE COMPLAINT CONTAIN?

The written complaint should contain a description of each iricident(s). It should include relevant
dates, timings and locations; name of the respondent(s); and the working relationship between the
parties. A person designated to manage the workplace sexual harassment complaint is required to
provide assistance in writing of the complaint if the complainant seeks it for any reason. ’

| |
Date (s) ;
_ Timings t
Déscribffan of Y
H t : LR .
Incident () " ‘Respondent's 3
- Name j
. Parties Working -
" Relationships .~

4.3 WHAT CAN AN EMPLOYEE/WORKER EXPECT?

When it comes to redress for workplace sexual harassment, employee/worker has a right to expect
-a trained, skilled and competent Complaints Committee, a time bound process, information
confidentiality, assurance of non-retaliation, counselling or other enabling support where needed
and assistance if the complainant opts for criminal proceedings.

4.3 A. RIGHTS OF THE COMPLAINANT

s Anempathetic attitude from the Complaints Committee so that she can state her grievance in
a fearless environment

« A copy of the statement along with all the evidggg€'an ?éf:"l‘»is: f witnesses submitted by the

respondent NF
ﬁrecto
1

&

eater Nojgry
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nk-

*
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Keeping her identity confidential throughout the process

* Support, inlodging FIR in case she chooses to lodge criminal proceedings

In case of fear of intimidation from the respondent, her statement can be recorded in absence
of the respondent

. Right to appeal, in case, not satisfied with the recommendations/ﬁndings of the Complaints
Committee '

4.3 B. RICHTS OF THE RESPONDENT
* Apatient hearing to present his case in a non-biased manner

* Acopy of the statement along with all the evidence and a list of witnesses submitted by the
complainant

* Keeping his identity confidential throughout the process

* Right to appeal in case not satisfied with the recommendations/findings of the Complaints
Committee

4.4 KEY RESPONSIBILITIES

To effectively address workplace sexual harassment complaints, a Complaints Committees must
first be aware of their key responsibilities, some of which are highlighted below:

1. Be thoroughly prepared

Know the Act, Policy andfor relevant Service Rules

Gather and record all relevant information

Determine the main issues in the complaint

Prepare relevant interview questions

Conduct necessary interviews

Ensure parties are made aware of the process and their rights/responsibilities within it

@ N Y s W N

Analyse information gathered
9. Prepare the report with ﬁndings/recommendatfons
4.5 KNOWLEDGE, SKILLS, TRAINING

Dealing with workplace sexual harassment complaints is often complex. Hence Complaints
Committee/s must possess critical skills/capacity to effectively carry out their role. That includes
a sound grasp of the Act, Vishaka Guidelines, applicable Service Rules, relevant laws and an
understanding of workplace sexual harassment and related issues. Complaints Committee skills
must include an ability to synthesise information i.e. relevant documents, the law and interviews,
They should also be able to communicate effectively, write clearly, listen actively and conduct

They should be able to identify sexual harassment and i (

interviews. They should be competent at showing emp- Deth,
4
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A Complaints Committee/s is required to be trained in both skill and capacity to carry out a fair and
informed inquiry into a complaint of workplace sexual harassment. An absence of such training
will lead to unequal and unfair results, which can cost employers, employees, complainants as well
as respondents.

FAIR AND INFORMED INQUIRY

the company alleged that her work was “tardy” and “lacking in quality” it suppressed Rina’s:
complaint of sexual harassment against the news coordinator, Ishan JdShi.)_‘Q/'\Zithi_n her ﬁrst
month of Work,‘ Rina had taken her compiain'tfdi‘rectly to'the‘_Managing Director, Ravinder._,::
Kumar. Time passed, nothing happened and Rina was fired. In a rare display of social context
insight and clarity, the Industrial Tribunal (West Bengal) rejected the Statesman’s claim that..
j Rina only referred to “professional” harassment in her complaint to Mr. Kumar. In the Tribunal’s E
. view, Mr. Kumar’s failure to dig deeper was clearly suspect- ... it becomes clear that there was”
no Cormmittee on Sexual Haré:‘ssmen‘t, as perthe Honb"le'Supré_fﬁe Court’s direction in Vishaka
vs State of Rajasthan, existing in The Statesman, at that relevant time. ...to expect-the lady
workman to file a written complaint and not to believe the same, when it has been filed ‘at a
later date’ is sheer bias.” The Statesman was ordered to reinstate Rina and grant her full back
wages. o L o |
M/s The Statesmen Ltd. and Smt. Rina Mukherjee. Order of K. K. Kumai, Judge, dated 06.02.2013;
Fourth Industrial Labour Tribunal (West Bengal) . - ' e '

‘Within 6 months of j‘c‘)i:hin:‘g. The Statesman newspaper, Rina“ Mukerhjee lost her jo.b. thie

fo.

4.6 5U'S AND DON'TS FOR COMPLAINTS COMMITEE

DO’S

1. Create an enabling meeting environment.

2. Use body language that communicates
. complete attention to the parties.

Treat the complainant with respect,

oW

Discard pre-determined ideas.

Azl

Determine the harm.
DON’TS

1. Get aggressive.

2. Insist on a graphic description of the sexual
- harassment.

Interrupt.

4. Discuss the complaint in the presence of the
complainant or the respondent.

26
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- 4.7 NON-NEGOTIABLES DURING THE INQUIRY PROCESS

During a redress process the Complaints Committee/s are required to assure confidentiality, non-
retaliation and recommend interim measures as needed to conduct a fair inquiry.

LI

4.8 THE SEXUAL HARASSMENT COMPLAINT PROCESS

The Complaints Committee/s needs to have information on the six stages (including fifteen steps),
detailed below, for addressing a complaint of workplace sexual harassment. '

Stage One Recglpt of the Stage Two __P_Iannm g
| COmplamt “% Carefully :
Step 1: Receive and acknowiedge Step 6 : P } ﬁi

p repare t 1»3 e.
receipt of the complaint. - | [T Rt ErEE R ;
Step 2: Meet and talk to the
complainant to explore options for EMCECE L IhE

“formal and informal resolution
- Step'3 : Informal mechanism
Step 4 : Formal mechanism : StageF Four: Reaso"*ﬂ'
Step5: R‘e‘spondent and response Step10i Anaiyse and asse
mformateon gathered dur'ng the Co
inquiry. o

: 'Stage'Six Répert N Stage Five: Finding . Stepn Createatameime fco help»
Step15'¢ Wntmg the oo % ‘and Recommendation - ’
P‘epm S o Step 13 -Finding Rt

BT Step14:

Recommendattons

3sta’cements made byi nterwewees

STAGE ONE: RECEIPT OF THE COMPLAINT
A fair, prompt, and impartial inquiry process starts with a Complaints Committee capable of
creating an environment of trust and confidence throughout the inquiry.

Step 1: Receive and Acknowledge Receipt of the Complaint

The complainant submits a sexual harassment complaint in writing within three months of the last
alleged incident to the Complaints Committee or any other person designated by the organization/
District Officer (i.e. Nodal Officer) to receive and manage complaints of sexual harassment.

Training and Skill Building : An 3;-’%%*:5%3%3?‘1'32 Responsibiiity

Itis 1mportant that both the Committee and any other person desxgnated by the. organ:zatl"nf_
ﬁ,Drstrlct Ofﬁcer to receive or otherw:se hand!e a sexuai harassment comp!amt has there Guired

workpiace sexual harassment.




. ‘*@f‘/ ‘Handbook on Sexual Harassment of Women at Workplace

108N 4 e g

Upon receipt, the complaint should be reviewed for:
1. Inthe context of workplace that the sexual harassment complaint is to be met with under the
Act, such as, Service Rules, Workplace Policy, Vishaka Guidelines and related laws.
"2, Clarity in the complaint.
3. Additional information needed from the complainant.

The complainant will be notified in writing to acknowledge receipt.

Elements of the Behaviour
The complaint needs to satisfy the following elements:

The respondent displayed a The behaviour The 4 The behavior
potentially improper and/or was directed at complainant occurred in the
offensive conduct which may the complainant; experienced workplace or at any
come within workplace harm. location/any event
sexual harassment; related to work

Step 2: Meet and Talk to the Complainant to Explore Options for Formal and Informal Resolution

The complainant needs to be informed about the ensuing process and the informal or formal
options available for the redress.

Step 3: Informal Mechanism

If the complainant chooses to adopt the informal process to resalve her complaint/experience
of workplace sexual harassment, then it is the responsibility of the person designated to receive
and manage the Complaints Committee to explore enabling ways to address the complaint. This
can include counselling, educating, orienting, or warning the respondent to promptly stop the
unwelcome behaviour or appointing a neutral person to act as a conciliator between the parties
to resolve the complaint through conciliation.

. However, before recommending conciliation, the Committee must assess the severity of the
situation and if necessary, advise and enable the complainant to opt for the formal route. At no
point, the Complaints Committee will advise the complainant to resolve the matter directly with
the respondent. Where such an informal process is successful, such resolution is to be recorded
by the conciliator and forwarded to the ICC/LCC who in turn will forward the same to the
employer/District Officer for further action based on the resolution. Employers/District Officers
are responsible for taking steps to ensure that the complainant is not subject to any backlash.

The choice of a formal process rests with the complainant even if the person responsible for
managing the complaint believes that this can be resolved through an informal process.

Step 4: Formal Mechanism

1. If the complainant opts for formal redress, orX complaint s serious which calls

the complaint.
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2. Complaints Committee/s members must be free of any conflict of interest with either the
concerned parties or with the outcome,

3. Ensure that the independent third party member has sound knowledge, skill, and experience
in dealing with workplace sexual harassment complaints.

Step 5: Respondent and Response

1. As per the procedure provided in the Service Rule; or in absence of the same

2. Within seven days of receiving a complaint, the Complaints Committee will inform the
respondent in writing that a complaint has been received.

The respondent will have an opportunity to respond to the complaint in writing within ten days
thereafter.

STAGE TWO: PLANNING CAREFULLY

W

Step 6: Prepare the File

A sound inquiry relies on sound preparation. This includes taking into account the following steps:
1. Documentation

Create an independent confidential file of the complaint and all subsequent related documentation.
2. Review Law & Policy

Have a clear knowledge and understanding of the Act/Rules as well as the relevant Service Rules,
Workplace Policy, Vishaka Guidelines, existing practices and related laws.

3. Make a List

Make a fist of all the dates and events relating to the written complaint as well as the names of
witnesses, where applicable.

Relevant Witnesses
i The complaint may include the names of peOple:beEieved to ha\/e witnessed the alleged incidents

respondent may also mclude the names of WIfﬁééées An addltlon the Com plamts Commltteeg,
also has the discretion to call any personasa witriess, who it beheves has something to contribute

to the inquiry process.

4. Supporting Documents

Obtain and review all supporting documents relevant to the complaint, including those
presented by the complainant and the respondent.
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4. vCrit:’cél’lnfOrmatior‘x’ :

5. Act Quickly

Create a plan. This can be used as an initial checklist to ensure that all of the critical elements
are covered. It includes:

v~ a The names of the parties and witnesses to be interviewed

b. Any documentary support that needs to be examined

¢. Timeline

‘Preparing the Plan - Key Elements to Consider
1 i Defining the Issues

- Whatisthe complaint

~ Questions or points

2 Determinig  volatonof the polcyiAct

“What information is»}néédédto'determin‘eftﬁét_fh“e”véfﬁa;s':bééﬁvé }/i'b'!a:tfiénf-_. P

3. Logistics

 ‘Venue for condu € interviews. Are special logistics requi

| Creatmgt:melunesforeach L

~ What documents.ﬁge‘d;‘cozbé looked at
. .‘Withesses;‘tbbe‘que’ét'it)r}éd'an"d:ih»wha‘t order

5. Areasof Questioning

' Quéstiﬁhs_fbf e'_a'éhlsrﬁf’:efciﬁ%c"ihtifdjéznt andp

Questions for each particular issue

- Issues likely to rgquire f(j}vi"l'dw-up. :

Step 7: Consideration

1. Interim Measures

While a complaint is pending inquiry, a complainant can make a written request for her transfer or
the transfer of the respondent, or for leave (upto 3 months). She can also request the Complaints
Committee to restrain the respondent from reporting on her work performance or writing her
confidential report or supervising her academic activities (in case she is in educational institution).
Evenin the absence of such a request, the Complaints Committee must take corrective action. It is
essential to take these actions in order to prevent potential ongoing sexual harassmerit.




ek a1 AL oo

2. Support

Maintain clear, timely communication with the parties throughout the process. Provide
complainants with any specific assistance they may require, such as cou nselling, addressing health-
-related concerns or sanctioning of leave.

STAGE THREE: INTERVIEWS

Step 8: Prepare an Interview Plan for the Hearing: Complainant, Witnesses, Respondent

1. Based on the results of the previous steps and before conducting interviews, the Complaints
Committee should decide which issues need to be pursued for questioning.

2. Interviews are meant to obtain information that is relevant to the complaint from individuals.

3. Interviews should be conducted with each person separately and in confidence. The complainant
and the respondent should not be brought face to face with each other.

1. Introduction 2. Questioning

Questioning the parties and Determine beforehand the following:
- witnesses in a situation of
- workplace sexual harass-
. ment'is a sensitive task. The

* Date, time, place and order of interbviheylv:;».u
* Questions.and their order "

- Complaints Committee must ~ *+ Time for eachinterview . LY Sty , -
therefore proceed with Generally rely on questions related to who, what, where, when
empathy, while appreciating and how. Remember: ’

- at times, a different version * Questions ought to be clear and focused.
of the facts.

* Obtain as much information as possibl,fe,through the
interview. . - o :

* Do not share information gathered from ?dthbe,‘rjsqutc;es

3. Choose an Appropriate 4. Explain the Interview - 5. Records of the Intefview -

Location Process | Take notes and explain
To create trust, comfort and Explain how the interview will ‘the need for a proper .
- openness RIS be conducted and what is record o
: S expected L -
6. Manage the Interview 7. Sign St‘atérﬁ'e:nt's_ _
. The Chairperson ‘of the At the conclusion of the interview, have
~ Complaints Committee is those interviewed, sign and date
“responsible for ensuring the statements made and recorded before
interviews are correctly carried the Complaints Committee - '

outand due process followed

~ Handbook on Sexual Harassment of Women at Workplace \%
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- Step 9: Assess the Completeness of the information Collected

At this stage, the Complaints Committee should review the information gathered and their factual
relevance to each aspect of the complaint. This will help determine whether there is enough
-information to make a finding on the complaint, )

STAGE FOUR: REASONING

Step 10: Once the information and review is complete, the Complaints Committee will make its
reasoned finding(s), which involves having to:-

* ldentify the substance of each aspect of the complaint.

¢ Determine, whether or not, on a balance of probability, the unwelcome sexual harassment
took place.

*  Check that such behaviour/conduct falls within the definition of sexual harassment set out in
the relevant Act/Rules, Policy, Service Rules or law.

* Comment on any underlying factor(s) that may have contributed to the incident,

Step 11: Create a timeline to help establish the sequence of events related to the complaint.

Step 12: Compare similarities and differences within each of the statements made by the
interviewees.

STAGE FIVE: FINDING AND RECOMMENDATION

Step 13: Finding

Based on the above, the Complaints Committee must arrive at a finding of whether the complaint
is upheld, not upheld or inconclusive.

Provided, where both the parties are employees, before finalising the findings, the ICC/LCC shall
. share its finding with both the parties and provide them an opportunity to make representation
against it before the Committee.

Step 14: Récommendations

Based on its findings, the Complaints Committee shall then make appropriate recommendations
which may include:

1. Where the Complaints Committee is unable to uphold the complaint, it shall recommend no
action.

2. Where the Complaints Committee upholds the Complaint, it may recommend such action
as stated within the relevant Policy or Service Rules, which may include a warning to
terminate.
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In case service rules do not exist, recommended action may include:

* Disciplinary action, including a written apology, reprimand, warning, censure;
* Withholding promotion/ pay raise/ increment;

* Termination;

= Counselling;

* Community service.

3. The Complaints Committee may also recommend financial damages to the complainant, while

deciding the amount they shall take into consideration:

*  Mental trauma, pain, suffering and emotional distress caused;
* Medical expenses incurred;

* Loss of career opportunity;

* Income and financial status bf the respondent.

If the amount is not paid it can be recovered as an arrear of land revenue,

- 4. The Complaints Committee can also give additional recommendations to address the underlying

factors contributing to sexual harassment at the workplace.

STAGE SIX: REPORT

Step 15: Writing the Report
The Complaints Committee will prepare a final report that contains the following elements:

* Adescription of the different aspects of the complaint;
* Adescription of the process followed;

* A description of the background information and documents that support or refute each
aspect of the complaint;

* Ananalysis of the information obtained;
* Findings as stated above;
* Recommendations.

An inquiry must be completed within 90 days and a final report submitted to the Employer or
District Officer (as the case may be) within ten days thereafter. Such report will also be made
available to the concerned parties. The Employer or District Officer is obliged to act on the
recommendations within 60 days. Any person not satisfied with the findings or recommendations
of the Complaints Committee or non-implementation of the recommendations, may appeal in an
appropriate court or tribunal, as prescribed under the Service Rules or where no such service rules
exist, in such manner as may be prescribed. ™




¥ _Handbook on Sexual Harassment of Women at Workplace

Toaums 2 s soww

Given that most workspaces today are gender unequal and male-dominated, it is important that
complaints by women be treated fairly and not dismissed. The mere inability to substantiate a
complaint or provide adequate proof will not attract legal action against the complainant.
However, making a false or malicious complaint or producing a forged or misleading documentis an
offence.

4.9 AT A GLANCE

1} Complaints Committee’s Checklist

* Review the written complaints and respons:e_‘to complaints
* Review the applicable policy, the Act/Ru!es,‘}lishaka G?idélines and otherv‘r‘ele‘\;@{jt laws
« Develop aplan |
o Meet with the ‘complainant
e ;Ziv"Meet with the,bbrés‘pondent

¢ Meet with the witnesses
» Record statements and have them dated and signed
. Ré\blié}\/\vf‘and. é_éiapt the plan, as needed
e Proceed with further interviews, as needed
» Analyze all the facts to develop reasoning

¢ Arrive at the findings
» Give recommendations

s - Pfepare the répo_rt

+ Submit the file to the organization or District' Officer -for implementation of the '
recommendations and for safe keeping.




INGUIRY PROCESS AT A GLANCE

j The respondent o
fu!f‘ls his*
obllgatlonsas ;
L ‘agreed upon: thef
i caseisclosed .

"The re'spbhd‘e'nvt‘ﬂ/
fails to fulfil his B
. obligationsas - -
- agreed upon: an
inquiry will: - -
‘commence

‘Handbook on Sexual Harassment of Women at Workplace ‘%‘é{
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£ JNCIDENCE OF WORKPLACE SEXUAL i
§ HARASSMENT TO BE REPORTED WiTHIN 3

MONTHS -

Q‘E‘ZEQO_NCILi‘Af,G'Nv : }

IF not satisfied by the
: recommendatlons or:
snan- mpfementataon
of such : .
: recommendataons

{ the complalnant and
| the respondent can.

appeal to a

 tribunal/court wuthan :

Romaats o,

NODAL OFFICER -

"

“COMPLAINT NOT
UPHELD: -
INCONCLUSIVE-
Recommend to

' betaken -

. employer/DO that nof'»:’f:‘?
action is reqwred to

-Inqulry report tobe
: completed wnthm 90 .
. days by the ICC/LCC §

{

One’ copy of the complamt to fﬂﬂmw LCC
_be submitted to the ;
_respondent, to which the - |
_respondent needs to repIy ;
within 10 days. o

—

.Report of the: fmcllngs :
_:bto be submutted to

be implemented by
the employer/DO -
i within 60 days on’

~receipt of the report _

-COMPLAINT UPHELD:"
Recommendations to.

R 'e‘employer or -
“district officer(DQ). -
~and concerned partles 3
“within 10 days of
completlon of the

[ inquiry .-

§

(=3
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* Submission of Complaint

Within 3 months of the last incident

Notice to the Respondent

Completion of Inquiry

v Wlthlﬂ? déys of réceiying copy of the.‘c(_i‘r‘np!aint'. "

Within 90 days

; Submlss:on c:)’deiVRepbr‘tf by Icc,
_employer/po -~

o _theinquiry -

 Within 10 days of completion

Implementation of Recommendations

Within 60 days

“Appeal -

Within 90 days of the recommendations’ -

® 2) Confidentiality

The Act prohibits the publication or making known the contents of a complaint and the inquiry
proceedings. Any breach of confidentiality will result in specific consequences,

The Act prohibits the disclosure of:

* Contents of the complaint; -

* ldentity and address of complainant, res
conciliatery/inguiry proceedings or recom

* Action'taken by the employer/DO.

pondent and witnesses; Information pertaining to
mendations of the ICC/LCC;

Accountability: Any person entrusted with the duty to handle or deal with the complaint, inquiry
or any recommendations or action taken under the provisions of this Act.

Consequences: As per the Service Rules or Rs.5,000/ to be collected by the emplover.

. Exception: Dissemination of information regarding the justice secured without disclosure of name,
address, identity and particulars of complainant or witnesses.

Section 4 completes the details of the Complaints Committee process in addressing formal
complaints. it servesas a guideline to actionin providing appropriate redress. The mannerin which
& complaint is addressed will make all the difference to the equal rights of working women as well
as the kind of workplace culture being promoted.




Vionitoring

- “Vishaka was a victory for all women”
. Bhanwari Devi :

his section refers to ways in which application of the Act at all workplaces is monitored.

Monitoring is a way to ensure compliance of the Act on the ground. As an additional means

of monitoring, the Act mandates the submission of Annual Reports with specificinformation
as well as specific consequences where compliance is lacking.

The Act authorizes Appropriate Government to monitor the implementation of the Act. As perthe
Act, Appropriate Government means:

i.  Inrelation to a workplace which is established, owned, controlled or wholly or substantially
financed by funds provided directly or indirectly-
a. Bythe Central Government or the Union Territory administration, the Central Governmerit;
b. By the State Government, the State Govérnment;

ii. Inrelation to any workplace not covered under sub-clause (i) and falling within its territory, the
State Government;

Thus to monitor the Act, the Appropriate Government has the authority to undertake any of the
following measures:

2.1 inspection

In relation to workplace sexual harassment, when it is in the public interest or in the interest of
women employees, every employer/District Officer can be ordered by the Appropriate Government
i.e. State and Central Government, to make available any information, record or document,
including opening its workplace for inspection relating to the same.

5.2 Annual Report

The Appropriate Government is entrusted with the monitoring of the implementation of this Act
and for maintaining the data on the number of cases filed and disposed of under it. In particular,
the Act mandates submission of an Annual Report by t £ tethe employer/District Officer.

g
&
el
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The District Officer will forward a brief report on the annual reports to the appropriate State
Government. Such reports must include the following information;

a.
b.
C.
d.

e,

No. of complaints received;

No. of complaints disposed of;

No. of cases pending for more than 90 days;

No. of workshops/awareness programmes carried out;

Nature of action taken by th‘e employer/DO;

The Report of ICC will be forwarded to the DO through the employer.

5.3 Penaities

]

An employer can be subjected to a penalty of up to INR 50,000 for:

Failure to constitute Internal Complaints Committee
Failure to act upon recommendations of the Complaints Committee; or
Failure to file an annual report to the District Officer where required; or

Contravening or attempting to contravene or abetting contravention of the Act or Rules.

Where an employer repeats a breach under the Act, they shall be subject to:

L 4

Twice the punishment or higher punishment if prescribed under any other law for the same
offence. :

Cancellation/Withdrawal/Non-renewal of registration/license required for carrying on business
or actjvities.

Monitoring is a critical yardstick to measure success in terms of compliance with the Act.
. Additionally, it highlights those areas, in terms of law and practice, which may requireimprovement
and/or additional information and guidance at both the State as well as the workplace levels.
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Glébal Norms and Good Practices

-

ncreasing awareness and compliance with international standards is a reminder that we must not
lose sight of the goal. Over the years, the international community has developed benchmarks
that provide guidance on what the laws around workplace sexual harassment should look like in

practice. The key benchmarks are listed below:

1. Recognition that workplace sexual harassment is a form of human rights violation, |

2. Recognition that sexual harassment is a form of gender-specific violence.

3. Equality, dignity and worth of a human person must be emphasized.

4. Gender-based violence includes sexual harassment and impairs the enjoyment by women of
several basic human rights and fundamental freedoms.” Some of these rights include:

+  Theright to life, the right to liberty and security of the person.

* Theright to equal protection under the law.

+ Theright to the highest standard attainable of physical and mental health,
» Theright to just and fanurable conditions of work.»

5. Eliminating violence against women and advancing women’s equality includes the right to be
free from workplace sexual harassment.”

6. Legislation on violence against women should define violence to include sexual harassment,
Such legislation should also recognize sexual harassment as a form of discrimination and a
violation of women's rights with health and safety consequences.”

7. The International Labour Organization (ILO) has also drawn specific attention to domestic
workers, who have aright to “enjoy effective protection against all forms of abuse, harassment
and violence.” vi

In terms of practice, international law and policy frameworks have an important role to play in
encouraging the adoption of an understanding of sexual harassment as a fundamental human
right and equality issue, and not just a problem for labourfemployment law to solve.,

Converting these concepts into practice involves constant monitoring and adapting to changing
circumstances. As a start, six simple steps to keep in ming- practice in any workplace should
involve the following:
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1. Makesurethereisa policy that has been “effectively” communicated to all workers, irrespective
of whether they are paid or volunteers.

2. Display details of both informal and formal ways available to a worker to address/complain
about workplace sexual harassment.

3. Undertake orientation on workplace sexual harassment for all workers in respective
organizations, establishments or institutions.

4. A Complaints Committee which is trained in terms of skill and capacity is critical for building
trust.

5. Encourage senior persons/leaders/supervisors or any person who can influence employment-
related decisions, to become role models.

6. Men and women should be included in building a culture which no longer tolerates workplace
sexual harassment.

Legally, workplace sexual harassment can no longer be dismissed as some moral transgression.
The Vishaka Guidelines raised that bar, when for the first time it recognized “each incident of
sexual harassment” as a violation of the fundamental right to equality. That notion has found its
way into the Act, which promotes the right of women as citizens to a workplace free of sexual

harassment. Complaints Committees at all workplaces are now charged with the role to ensure
that the right remains intact, through a fair, informed, user-friendly process of redress.

Prioritising prevention and establishing a redress mechanism, which comprises of 50 per cent
women, a woman chair and an external third party expert, is India’s innovative mode! in responding
to working women’s experience of sexual harassment. Assuming adequate changes follow,
in both law and practice to meet global benchmarks, that model can evolve into an exemplary
best practice. To get there, workplaces in India today, must rise to the requirement of promoting
gender equality. "

' General Recommendation 12 of 1989, Committee on the Elimination of All Forms of Discrimination against Women.

" General Recommendation 19 of 1992, Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).

i ibid.

* Article 3, Declaration on the Elimination of Violence against Women, 1993,

“ The Beifing Platform of Action drawn at the United Nations’ Women’s Conference in Beijing in 1995,

¥ United Nations UN Division for the Advancement of Women Handbook for Legislation on Viclence Against Women (UN Handbook),
http:}!www.un,org;'womenwatch/daw,’vawihancibook/Handbouk.%;ofor'?" e sislati Mira® n%zoviolen_ce%zoag;ainst%zowom_en.pdf

“ Article 5, 1LO Decent Work for Domestic Workers Convention, 2011 (N4

T AR Y T R e T A A S MM i 1503 oo






